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EXECUTIVE SUMMARY: THE STATE OF PAY EQUITY

10 CRITERIA FOR AN
EFFECTIVE PAY EQUITY LAW

In the nearly 60 years since the federal Equal Pay Act of 1963 was signed into legislation, 44 states have
enacted their own pay equity laws, which in general have been written to incorporate more modern
thinking and best practices. However, even the most well-intended laws have put undue burdens on
employers, sometimes stymying their ability to make progress on pay equity. And other laws still have
flaws that keep them from fully protecting the people who are not being paid fairly.

Truly effective pay equity laws include
10 criteria related to both assessing and
taking action on pay equity.

As pay equity again comes to the forefront of the national conversation and we work to reverse course
on the inequities that have been further exacerbated by the pandemic, we’re at a critical moment to get
pay equity laws right. And for the first time ever, we have the tools and experience we need to lead the
world in achieving it.

		 Analyze pay equity, not only the pay gap

LAWS IN THE U.S.—2021

In this report, we present the results of a comprehensive analysis of legislation from all 50 states and
from other countries to answer several questions. How do pay equity laws compare across the U.S.?
How are other countries legislating on pay equity? What makes an effective pay equity law? We also
offer our recommendations for improved legislation that actually drives the pay equity outcomes
everyone—government officials, CEOs, corporate boards, employees—wants to achieve.

Unlike most legislation, there are few hard choices to make
with pay equity laws— they can be written in a way
to protect individuals while making it seamless for
businesses to comply.

1.
employees based on
2				 . Compare
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		 Do not include a “same establishment”
		 clause
guidance on using neutral,
4				 . Include
job-related pay policies
5		 . Require pay equity based on gender
6		 . Require pay equity based on race
any underpaid employee /
7				 . Allow
underpaid group to sue
disclosure and reporting of
8				 . Require
some pay equity information
9		 . Offer safe harbor protections
		 Enforce consequences when pay equity
10
		 . disparities aren’t corrected

The State of Pay Equity Laws in the U.S. | 2021 | syndio.com | fairpayworkplace.org

2

PAY EQUITY LAWS ARE INEVITABLE—
HOW CAN THE U.S. GET THEM RIGHT?
Well before the Covid-19 pandemic began, the World Economic Forum estimated it would take 257 years
to close the economic gender gap.1 We don’t yet know how badly Covid has inflated that number, but we
do know the pandemic has sent women away from the workforce in droves, likely reversing progress
that’s been made in the last few years.2

How do pay equity laws
compare across the U.S.?

Pay equity isn’t just about gender—it’s about ensuring that people are not paid differently because of
their race or ethnicity as well.3 Covid-19 has disproportionately impacted people of color, widening the
pay gap and opportunity gap for non-white employees in the U.S.4
With the new administration and Democratic Congress, new federal pay equity laws are inevitable, but
there need to be some significant changes to what the government has tried in the past. To be effective,
pay equity laws must adequately protect individuals and make it feasible for employers to comply.

How are other countries
legislating on pay equity?

Even legislation with the best intentions will fail if you’re not considering what will work for employers.
Take EEO-1 Component 2, for example, which requires employers to report pay data based on categories
(like ‘craft worker’) that may be relevant to some industries (e.g. construction) and irrelevant to others
(e.g. technology).5 While collecting data in that way may be easier for the government to analyze, it fails
to consider how modern businesses operate and collect data, creating a heavy burden for employers.
California’s Senate Bill 973 (effective March 31, 2021) repeats this mistake.6
As the nation focuses its attention on pay equity legislation, and new proposals like the recently
resurrected Paycheck Fairness Act emerge, this is the moment to learn from past mistakes and take steps
to get it right.7
In this, our first State of Pay Equity Laws report, we present the results of comprehensive analysis of
legislation from all 50 states and from other countries to answer several questions. How do pay equity
laws compare across the U.S.? How are other countries legislating on pay equity? What makes an effective
pay equity law?

What makes an effective
pay equity law?

Dive in to see what we learned, and our recommendations for improved legislation that
actually drives the pay equity outcomes everyone—government officials, CEOs, corporate
boards, employees—wants to achieve.
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PAY EQUITY LAWS IN THE U.S.

CRITERIA

In the nearly 60 years since the federal Equal Pay Act of 1963 was signed into legislation, 44 states have enacted
their own pay equity laws, which in general have been written to incorporate more modern thinking and best
practices.8 However, even the most well-intended laws have put undue burdens on employers, stifling their
ability to make progress on pay equity. And others still have flaws that keep the laws from fully protecting the
people who are not being paid fairly.
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8.

Requires disclosure and reporting of pay equity information

2

9.

Offers safe harbor protections

2

10.

Enforces consequences when pay
equity disparities aren't corrected

2

Laws that require employers to assess pay equity is
step one—but we're not going to see real change until
legislation also supports and motivates employers to
take action on those pay equity analysis findings. That's
why we assigned one point to each "Assessing pay equity
status" criterion, and two points to each "Taking action
on pay equity" criterion.
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GLOBAL PAY EQUITY LAW EXAMPLES
Globally, other countries focus legislation on the pay gap—the average pay between two groups, such as all working men and all working women.
This is in contrast to the U.S., where laws are focused on pay equity—fair compensation for employees doing substantially similar work.



When Australia passed the Workplace
Gender Equality Act of 2012,9 which
required employers to publicly report
gender pay gap data starting in 2014,
the gender pay gap started to decrease
every year, down to 13.9% in 2019.10
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In 2009, Australia passed the Fair Work
Act requiring equal pay for men and
women. The pay gap didn’t improve; it
grew, fluctuating from 17.0% to 18.5%
(in 2014, when it peaked.)

November 2014
18.5%

20

AUSTRALIA

Australia’s Workplace Gender Equality
Agency (WGEA) also publishes a list of
non-compliant employers.

The Australian national gender pay gap, November 1999–November 2019

FRANCE

UK

Under Act N°. 2018-771, which went into effect
January 1, 2019, employers measure wage inequality
between men and women based on a number
of factors like salary and promotion disparity.11
Employers have three years to comply with the
requirements, after which point they will be
subject to a fine.

The UK has had reporting requirements since 2017
for employees with 250+ employees—but only on pay
gap data (not pay equity data.)12 They continue to
show steady improvement on decreasing the pay gap,
but there has not been a major change since 2017.

CANADA
Like in the U.S., in addition to federal law, six
Canadian provinces have pay equity laws in
place.13 For example, employers in Ontario must
submit an annual report to the Pay Equity Office
for a Review Officer to assess their pay equity.14
Failure to comply with recommendations from the
Review Officer can result in fines.
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10 CRITERIA FOR AN EFFECTIVE PAY EQUITY LAW

Truly effective pay equity requires a balancing of rights: that employers actively and proactively reviewing pay equity not be penalized for doing so; and that employees
have adequate laws and access to information to pursue their rights and achieve meaningful remedies. Below, we’ve outlined 10 criteria that optimally balance these rights.
These 10 criteria are the same we used to score each U.S. state above, as they serve as the backbone for an effective pay equity law—one that’s good for employees and
good for employers.

ASSESSING PAY EQUITY STATUS
CRITERIA

1.

Analyzes pay equity,
not only the pay gap

POSSIBLE SCORE

DEFINITION

1

Legislation that supports fairness addresses two key aspects: pay gap and pay equity.
Both of these issues stem from different causes and require different actions for remediation. Employers need visibility into both in order to deliver on the promise of equal pay
for equal work.
U.S. Federal law requires that companies maintain pay equity between men and women,
which requires a deeper dive into compensation than just looking at the pay gap. Australia
and UK legislation require companies to report on only pay gap data—not pay equity data.

1

U.S. federal law uses the term “equal work” to compare employees. But thinking only about equal work might neglect important comparisons
of similar employees. For example, if an employer separates out marketing copywriters from sales copywriters—despite the fact that they are
doing substantially similar work—they could be missing the fact that one set of employees may be paid unfairly.
Many state laws require pay analysis based on “comparable” or “substantially similar” work, such as:
• Comparing workers in roles with similar skill, effort, and responsibility, like all copywriters (as in the example above) or all software
engineers (whether they are backend engineers or front end engineers.)
• Comparing workers with similar working conditions, such as grouping together all claims adjusters who work in an office, and grouping
together all claims adjusters who are out in the field, on the side of the road exposed to fumes.
Some laws, like California’s Senate Bill 973 (effective March 31, 2021), require companies to report based on one-size-fits-all groupings.15
The law makes it difficult for employers to get pay equity right because they don’t have the flexibility to design groupings based on the
nuances of their business.

1

According to U.S. federal law, if an employee working at a retail chain thinks they are being compensated unfairly, their employer is only
required to compare them to other employees in the same location / building. This is the “same establishment” clause.
Some states use a broader comparison, looking at employees across all U.S. locations. In these cases, employers have more flexibility to
compare employees doing the same work regardless of their location, and then control for market variations like local cost of living.
While U.S. federal law allows employers to implement pay policies that differentiate pay—seniority, merit, or any factor other than gender—
some states provide additional guidance about what constitutes a job-related factor. They specify allowed pay policies like experience,
education, and location as neutral, job-related factors so that employers have better clarity on what they can control for when conducting
a pay equity analysis.

2.

Compares employees
based on substantially
similar or comparable
work

3.

Does not include a
“same establishment”
clause

4.

Includes guidance on
using neutral, jobrelated pay policies

1

5.

Requires pay equity
based on gender

1

6.

Requires pay equity
based on race

1

7.

Allows any underpaid
employee / underpaid
group to sue

1

The pay gap looks at the average pay between
two groups, such as all white workers and all
non-white workers, or all men and all women.
Pay equity looks at employees doing substantially similar work, like all software engineers
or all admin staff across your organization.

Anti-discriminations laws make it illegal to favor one group over another because of a characteristic like sex, race, or ethnicity—known as
protected classes. U.S. Federal pay equity law covers pay disparities on the basis of sex, laying out specific protections related to pay and
remediation beyond what anti-discrimination laws cover.
In Montana and Missouri, however, the laws specifically call out “women”16 or “female”17 employees as a protected class. While it’s untested
in court, the wording suggests that a man who’s paid less than female coworkers doing substantially similar work is not protected.
Meanwhile, only nine states (Alabama, California, Colorado, Illinois, Iowa, New Jersey, New York, Ohio,and Oregon) have specific pay equity
laws that factor in race.
Some state laws enumerate other protected classes in their pay equity laws, like employees with disabilities or LGBT employees. Analysis and
remediation of pay disparities for these groups can be challenging, as many employers don’t already collect the data and doing so may lead
to privacy concerns among employees.
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10 CRITERIA FOR AN EFFECTIVE PAY EQUITY LAW

continued

TAKING ACTION ON PAY EQUITY
CRITERIA

8.

9.

10.

Requires disclosure
and reporting of pay
equity information

POSSIBLE SCORE

DEFINITION

2

In 2020, California became the first U.S. state to require employers to report the results of their pay equity analyses. Globally, countries that have
implemented reporting and disclosure laws have seen substantial improvements in the gender pay gap.

Offers safe harbor
protections

2

Many employers want to address pay inequity, but feel their hands are tied by laws that make it risky to even investigate pay inequity. With no
safe harbor protections, finding problems may lead to legal liability for employers while they’re also in the process of finding fixes. Pay equity
analysis and remediation processes can be complex and take time to complete. Safe harbor clauses protect employers who are making good
faith efforts to remediate pay inequities they’ve identified.
Three states—Colorado, Oregon, and Massachusetts—have added safe harbor protections in their pay equity legislation, but those protections don’t go far enough, still allowing those companies to be sued. Many confuse “safe harbor” provisions with the concept that problems
found during a study are shielded from legal consequence; this is false hope. The safe harbor provisions that exist provide some protection
from enhanced damages, but that’s a far cry from ensuring “safely.”

Enforces consequences
when pay equity
disparities aren't
corrected

2

No laws in the U.S. allow government agencies to enforce consequences. Right now, employers only address pay equity issues if they are
proactive in looking for pay inequities or if an employee or group of employees file a lawsuit.

NEW PAY EQUITY LAWS IN THE U.S.
The 2021 enactment of the California and Colorado laws may be harbingers of improvements
in other U.S. states.
In 2021, two states will implement new pay equity laws:
•

Colorado’s Senate Bill 19-085 went into effect January 1, 2021.18 Colorado became the third U.S. state
to offer Safe Harbor protections for employers making good faith efforts to fix pay inequities.19 The law
covers both gender and race pay equity and addresses systemic issues of
pay equity like salary history.

•

With Senate Bill 973 passed in September 2020,20 California is the first state to require reporting.21
Employers with at least 100 employees in California must report compensation data for certain job
categories by gender, race, and ethnicity to the Department of Fair Employment and Housing (DFEH)
and the Division of Labor Standards Enforcement (DLSE) every year, starting on March 31, 2021.
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WITH THE RIGHT LAWS, PAY EQUITY IS WITHIN REACH
As pay equity gains steam, it will be important to ensure any new laws protect the rights of individuals and make it feasible for companies to comply. Laws can support both
goals, but we’re not going to get there by repeating the mistakes of outdated legislation.

When creating new pay equity laws, legislators need to think like a CEO, not a plaintiff lawyer. Instead of writing laws focused on how a plaintiff lawyer can
sue, write them from the perspective of helping employers do the right thing, and remove the hurdles distracting them from achieving pay equity.
For example, effective legislation can de-risk the investigation of pay equity with safe harbors that give employers adequate time and space to fix pay inequities.
Then there’s reporting, which has become more of a distraction from, rather than a driver of, its intended goal—pay equity for every employee. Most U.S. pay equity laws
do not require that companies report their data to the government, at least partly because companies push back, claiming an undue burden. And they’re right. The
reporting requirements for both EEO-1 Component 2 and California’s new state law are burdensome and bureaucratic.
However, it is possible to write a law that makes it far easier for companies to comply with reporting requirements: ask employers for pay equity data in the way that
they maintain their data and that reflects how they actually pay their employees. This step alone will lead to legislation that drives pay equity progress in the U.S.

For corporate leaders, pay equity doesn’t have to be a liability that lives in the shadows. It can be a strength that advances
workplace fairness and their employer brand. There are many ways today to identify and fix pay inequities, with
technology making it a faster, more easily replicable process.
As pay equity again comes to the forefront of the national conversation and we work to reverse course on the inequities that have
been further exacerbated by the pandemic, we’re at a critical moment to get pay equity laws right. And for the first time ever,
we have the tools and experience we need to lead the world in achieving it.
The most tangible action that companies can take to undo the negative impacts of systemic racism in the workplace is to
create pay equity—fair compensation for employees doing substantially similar work, particularly a traditionally
advantaged group like white employees to a minority group like Black employees.
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THE STATE OF PAY EQUITY LAWS IN THE U.S.—
2021 REPORT is presented by Fair Pay Workplace and Syndio.
Fair Pay Workplace is a nonprofit that certifies organizations that comply with a set of pay equity rules
and standards set forth by an alliance of experts, and advances the interest of promoting fairness
and justice in the workplace.

CONTACT US TO LEARN
MORE ABOUT CREATING
SUSTAINED FAIR PAY IN
THE WORKPLACE.

https://fairpayworkplace.org/
Contact: info@fairpayworkplace.org

Stay Informed
Fair Pay Workplace Newsletter

Syndio is a leading EquityTech analytics platform with a mission to ensure fairness and equity
re part of every employment decision.
https://syndio.com
Contact: info@synd.io

Stay Informed on the latest in
pay equity legislation
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